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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plantiff- Respondent,

Supreme Court No. 46705-2019
Ada County District Court
No. Ada CR0l-18-09995

vs.
APPELLANT'S OPENING BRIEF
JOSE OLIVO,
Defendant- Appellant,

Appellant Jose Olivo appeals from the judgment of conviction for second degree
kidnapping and unlawful possession of a firearm, imposing a unified sentence of twenty years
with a minimum period of confinement of five years and a concurrent, determinate five year
term. Because the district court's abused its discretion in imposing a sentence that is excessive
under the circumstances, this Court should vacate the judgment of conviction and remand.
RELEVANT FACTS AND COURSE OF PROCEEDINGS
Around noon on February 20, 2018, a co-defendant backed a pickup into the garage of a
residence whose owner was not home and closed the garage door. The co-defendant and Jose then age twenty-six - broke into a gun safe located in the garage and began loading firearms
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from the safe into a vehicle. Pre-sentence Investigation Report (PSI) p. 3-4; Tr. Vol. 2, p. 7, In. 18
- p. 8, In. 5. Meanwhile, the homeowner's sister arrived to do housework and was startled by the
unknown men. Tr. Vol. 2, p. 8, In. 1-5.
Jose, who had a gun but did not point it at the sister, instructed her to empty her pockets
and took her cell phone. PSI p. 4. Jose advised the sister that she would not be harmed, escorted
her to a back bedroom and instructed her to wait quietly. Id. Jose then left the sister unattended to
finish loading the guns into the pickup. Id. The sister ran out of the house and called 911. Id.
The state charged Jose with burglary for allegedly entering the residence with the intent
to commit theft in violation ofl.C. §§18-1401; robbery for allegedly taking the sister's cell
phone by force of fear in violation ofl.C. §§18-6501, 6502; grand theft for taking the firearms
and other property in violation ofl.C. §§18-2403(1), 2407(1)(b), 2409; second degree
kidnapping for confining the sister against her will in violation ofl.C. §§ 18-4501, 4503; and
unlawful possession of a firearm by a felon, LC. § 18-3316. R. 33-34. Jose was also charged with
unlawful possession of a firearm in federal court for possessing a firearm less than two weeks
before the incident at issue here. See PSI p. 11.
Jose agreed to plead guilty to second degree kidnapping and unlawful firearm possession
in exchange for the state's agreement to recommend a unified sentence of twenty years with a
minimum period of confinement of five years and a concurrent, fixed five year term for unlawful
possession of a firearm. R. 91, 96-97. The state also agreed to recommend that Jose's sentence
run concurrent with the federal sentence for unlawful firearm possession, which would be
imposed before sentencing in this case. Id. Jose admitting confining the sister against her will
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and possessing a firearm after being convicted of a felony. Tr. Vol. 1, p. 15, In. 8-25. The district
court accepted Jose's guilty pleas. R. 87.
The PSI revealed Jose was raised without adequate supervision and that he began abusing
methamphetamine at age thirteen. PSI p. 12, 16-17. The PSI investigator theorized that the early
exposure to drugs explained Jose's relative immaturity for his age and ongoing conduct issues.
PSI p.12. The PSI concluded that Jose would benefit from rehabilitative programming and
prosocial activities during incarceration. PSI p. 19.
At sentencing, defense counsel noted that the federal court imposed a thirty-seven month
sentence with three years supervised release after considering the same conduct. Tr. Vol. 2, p. 18,
In. 24 p. 25, In. 7. Counsel noted that the co-defendant who had planned the event had been
sentenced to a twenty year unified term and that it would be disproportionate to impose the same
sentence on both men. Id. at p. 14, In. 10-12; p. 16, In. 13-25. Counsel thus asked the Court to
impose a unified term of twelve years with four years determinate, which would track the federal
court's determination and give Jose the opportunity for release on parole following his federal
term. Id. at 19, In. 19-25.
The district court identified the four sentencing factors - protection of society, the
deterrence of crime, rehabilitation, and punishment. Id. at p. 21, In. 6-8. The district court
indicated that "due to the facts of the case [and] sort of the mitigating factors," it would do its
best "to try to figure out a number of things: Your involvement in the crime and, as your lawyer
says, the intentionality of it. And when I do arrive at a sentence for you, I will be fair as you have
asked." Id. at p. 21, In. 9-18. Without further explanation, the district court declined Jose's
requested sentence and sentenced Jose to an aggregate term of twenty years with a minimum
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period of confinement of five years for kidnapping and a fixed five year term for possession of a
firearm. Id. at p. 21, In. 19 - p. 22, In. 17. This appeal follows. R. 111-13.
ARGUMENT
Appellate review of a sentence is based on an abuse of discretion standard. State v.
Ibarra, 164 Idaho 349, 353, 429 P.3d 890, 894 (Ct. App. 2018), review denied (Jan. 23, 2019). A

sentence may represent an abuse of discretion if it is shown to be unreasonable upon the facts of
the case. State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982); Ibarra, 164 Idaho at 353, 429
P.3d at 894.
A sentence of confinement is reasonable when necessary to accomplish the primary
objective of protecting society and to achieve related goals of deterrence, rehabilitation, or
retribution. State v. Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710 (Ct. App. 1982). This Court
independently reviews the record, having regard for the nature of the offense, the character of the
offender, and the protection of the public interest. Ibarra, 164 Idaho at 353, 429 P.3d at 894.
Here, Jose briefly detained the home owner's sister after she unexpectedly found him and
his co-defendant removing firearms from her brother's house. Jose advised the sister she would
not be harmed and left her unsupervised after a few minutes. Further, Jose's criminal history
resulted from immaturity and drug addiction, warranting a focus on the rehabilitative aspect of
sentencing. A federal court weighed Jose's circumstances and determined thirty-seven months of
confinement was appropriate before giving Jose the opportunity to re-join society.
The district court cited the Toohill factors generally and broadly indicated there were
mitigating and aggravating factors. However, without analysis, the district court rejected Jose's
recommendation and imposed the unified twenty year term with five years fixed. Given Jose's
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characteristics and the characteristics of the offense, the district court's sentence was excessive
under the circumstances of the case. This Court should therefore vacate and remand.
DATED this 20th day of August, 2019.
FYFFE LAW

/s/ Robyn Fyffe
ROBYN FYFFE
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